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The Oregon department ofTransportation (ODOn Aeronautics Section is opposed to the
Notice of Proposed Rule Making (NPRM) that proposes to preempt certain State and

. Local Zoning and land Use restrictions on the siting, placement and construction of
Broadcast Station Transmission Facilities. ODOT Aeronautics Section objects to this
NPRM on the grounds that preemption of state and local zoning laws, ordinances and
regulations will provide the Digital Television (DTV) industry the ability to disregard
state and local zoning designed to prevent the creation ofhazards to aerial operations,
aircraft, users of the airspace system and to provide for the safety of those on the ground
in the vicinity of these towers.

The Oregon Aeronautics Section, in partnership with the Federal Aviation Administration
(FAA) has, for a number ofyears, been involved in developing compatible land use
around Oregon's airports to prevent the erection ofstructures that would penetrate the
Federal Aviation Regulation (FAR) Part 77, CFR, "Objects Affecting Navigable
Airspace." Since the FAA has no land use zoning authority, implementation of state and
local zoning laws have been necessary to provide for the safety of the flying public and
for those on the ground that could be injured by an aircraft crash.

The FAAlState partnership is reflected in the federally funded State Aviation System
Plan. This plan includes development of the Oregon Airport Land Use Compatibility
Guidelines document. The State ofOregon Aeronautics Section has a statutory
responsibility to the citizens ofOregon and the aircraft owners and pilots of the state, to
evaluate the effect ofconstruction or alteration on operational procedures and to make
determinations of the possible hamrdous effect .ofproposed construction or alteration on
air navigation. This statute reflects FAR Part 77 language for application at the State
level.
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Experience in the state ofOregon has shown that, while most companies willingly
comply with requests for notices and work diligently to make their proposals fit into the
"system", there are those that have attempted to completely disregard impacts their
project will have on communities, adjacent land owners and for the safety ofusers
of the air and land in the vicinity of these projects. Since most project managers
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are anticipated to be unfamiliar with use ofthe airspace by aircraft and helicopters, and
there are no "paved highways in the sky", they may fail to recognize the potential impact
their project may have on these aircraft. State and local land use zoning provides the
checks and balances to bring these issues into proper perspective and to provide for an
evaluation, by aviation experts, on the potential impact projects may have on safety of
flight.

Removing state and local land use authority over the placement of these towers could
preclude the proper evaluation of airspace impacts in the vicinity of airports. Where a
tower is allowed to be improperly sited, airspace may be adversely impacted causing
instrument approach minimums to be raised, reducing the ability of the travelling public
to gain access to the airport during inclement weather, which ultimately impacts
accomplishment of the nation's business.

Tall towers proposed to be sited along major transportation corridors or within mountain
passes or canyons should be evaluated by aviation experts for their impact on visual flight
corridors and the potential need to mark and/or light these objects. In the Pacific
Northwest, the only visual corridors available to aircraft, during the winter months, flying
between Eastern and Western Oregon are along major rivers and canyons, beneath cloud
layers, that pass through the Cascade Mountains. Improper placement oftowers along
these routes could, and probably would, result in aircraft crashes and fatalities in these
areas. Medical evacuation, law enforcement and rescue aircraft often fly emergency
flights in marginal visual flight conditions and utilize these corridors as navigation
references.

Specific Comments:

1. Page 2, item #4., 5th line: Marking and lighting requirements are both Federal and
State requirements. Submitting the applications concurrently to all interested parties
rather than waiting for each response and then proceeding could drastically shorten
the timelines on these projects. The proponents may also shorten their timelines by
identifying reviewing agencies in advance ofanticipated projects.

2. Page 3, item #7. Line 8 to the end of the paragraph: the FAA and state aviation
authorities should make a determination that a tower should be marked and/or lighted.
The height of a tower should not be allowed to penetrate FAA Part 77 surfaces or
other State identified surfaces around airports.

3. Page 4, item #9. Given the number of requests that have been received by this office
in the past, the five (5) day response time is unacceptable. The NPRM places no
burden on the proponent to ensure that all jurisdictions requiring a response are given
adequate notice. A minimum of 15 working days to respond to one request should be
provided. Where multiple requests are received in a short period of time, additional
response time should be identified.
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4. Page 5, item # 11. If the purpose of DTV is to "serve the public by exposing as many

homes to DTV as possible" the public, which is to be served, should have a say in the
manner in which this proposed service will be developed in their community. Perhaps
the price to an individual community, in terms of intrusion into the local life style,
might be more than a community wishes to have imposed upon them. To the extent
that local zoning laws reflect the wishes ofa community, DTV development in a
given community should not be imposed without due regard to the community's
wishes.

5. Page 6, item # 12. Fourth sentence--- "preemption of state and local zoning
restrictions based on environmental or health effects ofRF emissions, tower lipting,
painting and marking, and health, safety aDd tradition_I land use powers"---.
The FAA, through it's congressional mandate, identifies airspace uses which may be
a hazard to air navigation and, as discussed earlier, the state ofOregon works in
partnership with the FAA in the development ofcompatible land use zoning to
provide for the safety of the airspace system in the state. The state, in turn, works
with local jurisdictions to develop appropriate zoning to reflect Federal safety criteria.
To eliminate this local review procedure would place the safety of the airspace system
at risk. These local zoning ordinances have been in place for a number of years, have
stood the test of time and should not be overturned just to meet a time schedule for
the economic gain of one industry. Other economic interests may also be adversely
impacted.

6. Page 6, item #13. If broad availability ofDTV to the American public is an important
public interest goal, other goals of the public this industry is envisioned to serve
should not be arbitrarily relegated to a lesser position.

7. Page 6, item # 14. State and local ordinances do not, in most cases, result in delays,
making it impossible to meet construction schedules. There have been cases where
tall tower proponents failed to adequately research review requirements prior to
proposing a project and have been required by the initial reviewing agency to get a
sign off by other agencies. Submitting the proposal to all reviewing agencies
simultaneously would have shortened the review time considerably. Failing to
accomplish necessary work before the fact should not be an excuse for failure to meet
time lines.

8. Page 7, item # 16. Tall tower siting proposals reviewed by this agency have not
appeared to unduly delay the siting of towers throughout the state of Oregon. Specific
instances this agency has been involved in have been the resolution of safety of flight
concerns where proposed towers would have intruded into the airspace utilized by
aircraft flying into and out of airports and along flight corridors within the state.
Applying these proposed changes to all tall towers would not be appropriate.

9. Page 8, item #18. The alternative ofidentifying an appropriate time line for comment
would be more appropriate. An identified time line should be adequate for a well
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considered response and recognize the proponents responsibility to have the proposal
submitted to all reviewing agencies in a timely manner. The response time line should
not begin until a reviewing agency has officially received the proposal. Failure to
identify a reviewing agency should not be grounds for preemption.

10. Page 9, item # 21. FAR Part 77,CFR 14, Objects Affecting Navigable Airspace,
Oregon Administrative Rules Chapter 738, Division 70, Physical Hazards to Air
Navigation and local jurisdiction zoning codes, which support these safety of flight
standards, should not be preempted or weakened in any manner.

II. Page 9, Item # 23. Normally, a 45 to 60 day time frame is more than adequate for a
response from this agency. Consideration should be given to the fact that, in many
jurisdictions, staffing levels are critically short due to budget limitations and, where a
large number of these applications may be received simultaneously, staff time to
evaluate and respond to these proposals may be at a premium. To adequately respond
to the time lines the Commission is considering, local jurisdictions need to know how
many of these proposals they may be reviewing and when they might be expecting to
receive the first proposals. Providing a forum which parties may utilize for
suggestions on resolving local disputes would be appropriate. Provision ofan outside
arbitrator to the parties in a dispute would be appropriate.

The ODOT Aeronautics Section has reviewed the September 29, 1997 letter submitted by
the Aircraft Owners and Pilots Association on this Docket No. FCC 97-182 (Copy
attached) and agrees with the comments and issues this letter has stated.

Thank you for providing an opportunity to comment on this issue.

lizaheth (Betsy) ohnson
Manager ODOT Aeronautics Section
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The Aircraft Owners and Pilots Association (AOPA)~ over 340,000 aira'aft
owners and pilot. nationwide is opposed to the Notice orPropoteelllule Making
(NnM); Pncmpllon 01SIC- antlloctzlZo1rIng tJIIIIlLraIU. RulrictJOPIS on the SllIng,
Placement, and ConstrucIlon D/BrotIIIcGJI~t1II Facilities. 'J:1le ICIletal aviation
community i. the largest populaticm ofainplce and Iirport... in the United States and
have alipificant iJlteresl in the ..rely aDd eIBeiencr ora.NIIIiona1 AJispace
System(NAS). AQPA ItrgDdY p tHe WIN.IM....,1hat proomption gf
state Ind local r.onjnl J.., MId .......,.,It In aewberd' to aerial
o.peratjQQJL akqaft. and puseMtn in_Vb .1IteJ.

Because oten arbitralY and ....." ......., 1118 propoIIII1tI ofDJaital
TeleMsion (DTV) consider Itate ac! --. II CO tIMir lttIIcWy imposed
time conmaints. Por thiI reason. the iaduIay Pedenl Commuaications
Commiaion (PCC) for the abcnIe~ lMtMthat woaIcI CIIOfttiaily circumvent.
wdlcstabtiahed state and local""pl'CUdion.

Acce1eratDd'hnplementatloftomTV.-...t..·be.......~ It the axpenso oftbe
flytftg pdbJic lAd it would'" an0.""''''" lent Itate and local
zoniDa unreuonablydcJay'~"" (II. B.rJraround•.4, ,..2·
3). Federally mandated D ~ '••'l to be complied with
in a ltalldltdl%ed mannerd .....,. ~,.... a cIuOaibeci in theNPJW
propoteS to remove fi'omJoca1~ '.I1_ _the arvIrontneataI or
h..th~ofradio~ ~.~teJeCOiaaiwnication
aipa1t. ....~'......~~."..c '·· ..' COIaI'IJIIwtower
rnat1cii'S)~tl~pi•.. ,<.•..J,.,. ", ,',< ' Co1nriIIion or
PAA reaul&tic>N. A.,...,..· .... .'.~ < .. ' . ;C:IiInges an related to the
heltlf" aad safety orthe'flyiDl'p1lh1lc (II.B~ .4, pile 2-3).
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This proposed rule cr-. a fundamental conflict ofinterest within the feclcn1
government. The government has CIt8bIished otJltNCdon related Itandants to ensure
public ..rety on 'one hand and bypass that same I)'Item IIlCl its entbrceahiIity Iinb with
state and local govcmmentl on the other, in an attempt to facilitate the implementation of
DTV.

The NPRM states that the Commission had the authority to preempt where ItatcI or local
raw atand. u an obstacle (III, Discussion. .6. pap 3) to the~t and
exec:ution ofthe fUllobjectivea of'Congren. Thli crates a conftict ofinterest when
compared to the mandated authority lAd role that Conan=as hu instituted with the Federal
Aviation Administration (FAA) in term. ofaviation afety.

The 1996 Tclc:communieations Act and associated 47 U.S.C. IS1 do not justify, mandate
or even iuinuate that Itate and local zenina Is to be ipored. .....0 make avaUble. 10 Dr
as possible-.." should not include or be auensptecl at the expeale of'aviaIion ufety. Again,
47 U.S~C. 15I "It ahall be the poliGy oftho United SIateI to encoanao tho provision of
new~loai.and IetVlcel to the pubk" c:edaidIy does not I.-.d to achieve it at the
expease ofstate and Jocal Jl'.OJIiD& apec:Idy"""it,.....10 .apart _ niaticm aafety.
(UI, DUcuuiOD, .1. pap 4). The fact that lUst"" tbePCC...1GUI1at to avoid
becomiqunnecedal'ily Involved In local tam..diIputa~ tower: pIac8neftt it
iIIuItrative ofnot only common sense, but also miuura praiaus coaareaionaJ poUey (IU.
Diacuation,.I,,.4). .

Airports are ",ereclbyconatant enc:roadunmt ofthe approedllDd deputure "opes
by towers orodaer -uertleel ot.tructiou whichMe ilDpedialtlltl to Ibpart afety
cJ.rucea..0000000000000·caabe c:auted byten" ,toll"'" andtna"or any
object that.. .... c:aftbe........" ~ Pcuetratioaa to
navipbJe a1rIpacemay'e-oUftIIf'e COIdtioaJ at aD airport ad raJ have to be removed.
Iowacd or rea:8trUCIed. InDIIJSY CUCII, thit CIIIftOt be~without local and
It8t.e intcm:ntlonad pIdance. hence the impIct ofthe FCC NPIM.
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This same concern WlS vividly made public again in 1931 by the Ci'Vil Aeronautic
Authority (eM) when it mentioned: ....and. solutions to theM problems that lave been
IU"Clted. there is none u satisfactory. in many retpecta. u airport zoning.- Following
feclerallcadenhip in this domain. many ItatcI since then have Idopted Jeail1atlon
authorizi1l& citla and counties to adopt regulations and ontiftancleIlimitina tho heiaht of
ItnJeturca around airports. By 1941. 31 auc:. had this tJPCl ofleaWation...-d. Many
more do today. WhIle thina. have changocl since 1930. they have changed for the better.
not for the worse. The federal aovcmrnent poation on airport and Jand usc compabDllity
%aNng haa been very consistent in the Jut 60 years.

Today, 49 U.S.C. Section 44718 statel. in pertinent pvt.. that '"The Secretary of
Transportation .ball require a pelion to give adequate public DOtice...ofthe conltruc:tion
or alteration. establishment or ---on. or the propoted conItrUction. alteration.
establishment or expInIion. ofany atrueture...when the notice will promote: ..rety in air
colJUl1erCe, and the emdent utc and preservation ofthe navigable airspace and ofairport
capacity at public-un airports."

The FAA utilizes Federal Aviation Replltion (FAIl) Part 77, CPll 14. "Objects Affetting .
Navipblc AirIpace" in all effort to estabIlh standanJa for d••I1 obItruet1011 to air
naviption. In Iddition to Part 77. tho PAA hal puIIIWaed cIoo- 'IIioD ofwldch the
purpose i. to lUpplemeDt Part 77. BumpIea are: AdYiIotyan.Jar 7onoC6O-2J
"Proposed Conttruetion Of Alteratioa of'Objeda thatu.,.A&ct theN",Ainpace··
and AdvilOl')' Circular lSOISl90-4A, "AMocIeI ZoniaI 0nIi-..... to Limit Beiaht of
Objects Around AIrports." '111eIe documents are deslpocl to promuIpte ..rely standards.

Howevq, tho Fodctal Aviatioll A:ct of1958. u amended, do. _ provide specific
autlLority for tho FAA to replete or COIdrollaow Iaad..,beu.r involvinaltrUcIUreI or
obstructiOJllthat may ponetJate tho ......ainpace. 1110'..... Aviation...1ations
Pan 71 only requiree C&•••aD pa'IODI to atve adequate pab1ic__•••ofCODItnJctian or
alteration..•where notice wall promote IIfety in air commerce." 11le PAA hu no power
to enforce obltNCtlOl1 8tIftdard8.

The Mvisory Cireulaq published by the PAA Ire evidence d8It diePM i. uaable to
povido erd"orament for lIltuatlon. that ariIo and haw........ for tJ.-loc:aJ
govemmenta to be informed about the responsibilities they have to atablish zcming
ordinances:
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By eQmining the statut~ relative to the FAA, we can confirm that there is no IpcdfiC

authorization for fed.cnI regulation. which would limit'"IttUCtURI Milhts. prohibit
eoasttuetion or even require ItrUcturoI to be obsttuction madceclancl filhted. eon.....
chose to withhold such authority. Since it would invom fcdenl JlOJIing regulations and
due proceu actions, incldding the taIdna ofproperty and the payiaa of'compensation, tile
matter wa. best left with the states aad die local aatlt.rities. This fedenl void is filled
by state and local authorities. Statealftd local aovemmenta have the responsibUity of
enacting and cnforclna aiQJort=c9mpltlDJe land VR·

Given the relative inefrectiveness ofthe CUJTOht PA1Part 77 and the advisoJ)' nature of
the other documentation, it il euemiaI that state and local authorities maintain their abiRty
to adequately regulate ta1t structures. The FCCNPR.M dilCO\ll'llOl the state and loc:al
govenvnent. from fiUina in the federal voidt to ptotec:t their airports and c:itizeu. We
believe that the safety and wdfan: ofpertOftt a1:Iave and on the ground in the vicinity of
airporta should be a matter ofcoordbaated tw.aI, 1We, and local concern. The Pederal
government established. tho standards and recommendations, the.&tate and local
governments enforce them.

AOPA believes that another federal apncy (FCC) IhouId not att-npt to do what the
~ aviation ageney cannot In termJ oCobItnIcdan nlated &'Viationmauera. The PCC
NPltM has serious aWadoD consequenca and tt.tIlIhrw c:aaaot Jaacn thole.endti.
(federal, state, and local) that not 0II1y haw the...... but aIIo the lapI riaht to deftne
obstructions that imp~on aaviphJo airapace. eapeddy 8IOIIDd·daeir airports.

To protect the public by Prewatina ptapedy located ...COIIItnJc:tedailpOltl ftom
becomins worthless through COIIItnK:tiDn or110'" of'huadI 01' obatnacttOlll in and
around such airports. state and local aoveal"'-• point to..... to limit • location
1ft(( heisbt ofItrUctureI. A Itate. couMy. dIy ........,. aorpontion or individual
can IpeNlIarge IUmI oCmoney tbrvery ,PJIPOIe of
COIUltruding and maintaiDIaa ..adequate airpoIt. oatyto aiiport ......
worthiest and daaprouc almost ovaniPt by the erectionof~ deIpite adequate
and are state and local zoning laws and reguIIdionJ, .. violating a myriad of'these in the
proccts.

.
'J'brouabout the nadon, local zcmiDa and onIiDIncw the _, III8UII to eidbr'ce Mel
limit the heiJht ofobstruc:daa&·to aJnpecc JaWaatioa airpcxtI. ADPA i, .
and·ha. worked with Mate""II.NI to,iqJItIve 10..,......ones
to limit the constrnction ortallltrudUra that would be duaetoua'toaYiation.
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We al.o encourage local aovemments to adopt ordinanCa and 1IDd.use codes that protect
na\lipble airspace, especially in the proximity ofairportt. ThiI hili -.cceafUDy bea\
achieved in lOme statea where. beyond provldina .;.ciIopid'" for~ land use
compatibility and implementation ofairport IancI ute~ the at&te requiru permit.
for aJly penetration to the FAR Part 17 wr&ces. The end: relUlt is that.1OCI1 political
lubdivisions are required to adopt zonina to require a variance fOr any penetration to the
Part 77 and to requiro appropriate fagJatinWlII8dciDg at a oondition ofsuch variances.
Bxamples like those repreaent the best. the _est and most cfticient coorcIinated usage of
federal standards. state law. and local ordinances.

While the amngement between the two fedcnl ..cacies can be QOIIIiderecl a "gentleman's
agreemcnt," they both have to face.the valicflty altho airport zoninIltatutes, which
incorporate the hue lepl princ:iplca wbidl JUstain the vatidity oCtile zoning. These arc
now finnIy established in the legal juri~rudenc::e oftho majority ot'the ltates in this nation.

It would be inaccurate to believe that bccauae FAA'. Part 17 R,..sationt aDd usociated
proccsse••uch u notic:ea ofpl'opolCd COftItnIdiDat and 8S'OIIIUtlcalltudiCi are not
affectecl nor mentioned in the NPlUd. that the NPlQ,f'. impact is non-exIatcmt in terms of
hfely ofaerial naiptiaa. Thia NPRM &ill to 00IIIidcr tIat .... aDd local zoning
addreu and safeguard aerial navigation in CUClS wbcrc PAllPutn Ails to require PAA
notification.

The cues where Put 77 Do.. Not raquireP..il ioa iIdIde:
(1) construction or aIten1ion ofLBSS...~ (2) COIIItR1dion ofa tower
leu than 200 feet yet in the vlcIftity ofalrporta!pivIrIIy~ _. (J) objects that
are welded by another object (11da may1 aawltiJli'anI. aa airport. Bach
tower iJ buUt just a little closer and tooft 20 ofdlem.).ad (4) an addition in
beilbt of20 feet or less to In exiJtina ucture. .

Furthermore. state and IocaIlawa 8IId0""'"..the oa1y pNIeCtion the Iyina public;
bas when the towed or oMtruetialllin.~."1d W-..~ to be an
obattuction under PAllPal 77. 'I1Icauea~ paPart '11.....CoaIider to be
an Obstacle are: (1) • helaht of499 feet 01' I.. and (2) a height of4"feet \Wen right
bolide a private use airport. .



Office ofthe Secretary
Pege6
S~~i29, 1997

Lastly, FAR Part 77 »OCItltt Consider the folJowina in DetenniniDa ifan Obatacle is •
Hazard to Air Naviption: (l) when a VFll flyway it used maay times for a week or two
per year. yet not comistendy Oft a dally buis, (2) the tbture fOl1ll ofnaviptina via Ifnct
(Free Plight coricept) i. not actdteaect jn tho COftIidention (OIf.uwa)'ll ftyiq is beina
utirlZed more now than ever and wilt be the primuy way to MNfIate within the next 10-1S
yean), (3) PAIlP.rt 137 Operations, (4) VPllMilitaly TraiIJiIIa Routes (MTK) (this is
.Ignificant to GA because these M11tJ ..wider duIft depicted. and when navigatins in the
vicinity ofan MTR.. less attention i' paid to the obstructions Oft the around. it is aI.o more
aipificant now than ewz due to the shortIae ofairspace the nu1ituy has to u1JIize training
procedures.). (5) aft)' 'operation conduQed u.... a waivw or eamptiOJl to the PAll's
(pipeline patrol, power line patrol), (6) hiah DeaIity TraIDiaa Area. (7) raiaina the .
Approach minimums at an aiIport served by only tMt ODe approach. and (I) railing a
Minimum Obttruction acaraace Altitude (MOCA) to heiPt ofthe Minimum & route
Altitude (MBA) i. OK ifthere ate!1't any plans to lower the MBA to MOCA height.

A3 it can been teen in theIe three instaneol, the c1imiJE0Il ofcedIID Itate and local
powen to analyze, f'eIdIatc, and enforce aviation obItruGtiou and IXXIing J...not only
wheD covered byPAIlPat 77. but also__ DOt covcnd by theIe I8IIlO reauJations. will
rault in a loa ofaccountabifrty for public .afety aDd cripple Dte and local gcwemment'.
abiUf¥ to zone themaelva.

State Iftclloca1 aov....... cIefiae Iau:nI COIItI., to pu16:...... by WiDe that 11ft

allport hazard end....- die IYea and properly at....of..airport ad or0CQIJII1Ifs of
Jaad in its vidDity. and abo may in effect recluoe the..01'......awIIahIeIvJaadin&
taking 0&: and maneuvedDa ofainDft.·tIIua..... to4c-.oy or ImpIir' the utility ofthe
airportaiad the pubic and private iavCltlaeat dJenia. na.......... i'tIle pnwaiIing
ida. ofzoning; to protec:tand preserve the halth. ..rety ad weIfIm: ofthc communities
iaqueltion.

.Ifthe JlCCNP1lM is~ many airport IJIOIIIClI'I MIQIII the countly will find
themIeIveI d.ealial with a &it aa:om.pIi. This will pawaptPM·. ncauUementI in
obatIucdcm ltaftdlrdl to be .."Jed in onICI'to mit the I jlIIlU ofthe obabuotion
fOTCeCl upon them at their 0WIl ClDIl. TIIeIe 1addaI~to
.pfOtecttho·~ areclepeMi.OJl IOaeI' __~..
~.uteI.. other than beiaaUled far die jNIrpwI6ot......aiIpoIts to pay
fort"~ofthe tlyiftg public. The a£ety ofthc flying pabtic waI already addreaed
inJd8IIy.
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IflCrious constructive consideration is to be given to.the petitioners request and intention
with regards to DTV, it is imperative that these same entities find alternative and
cooperativo ways to work with both state and local government and apnc;ieI instead of
f'otcing upon them another level offedetaI ute ofCommcree Power. 'Ibis is a very serious
matter when it" is associated with FCC's tendency to overturn PAA. detonninatlons of
hazards baed on appoals and infonnation submitted by COIUtruction proponents.
Accelerated Implementation orD1V for eoa8lel'Cia1 aad bllli.eII purpOIlei Qnnot
and ihould not be aecompli.bed at the expense of the sarety or the nyblg public.

Tho protection ofairport approaches from dugerou. obatNctiOfts i. a pressing legal
problem. Furthermore, AOPA believes that~ implementation ofthc requested
regulatory changes wilt undoubtedly and literally create hundreds ifnot thousands oflegal
c:onftictl aU across the country. Thi. wiD Dot result ID futer Implementation ofDTV
In the United Stata.

We thank you for the opportunity to provide these conunents.


